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A. IDENTITY OF PETITIONER/COURT OF APPEALS DECISION 

Petitioner Christopher Robin Hood, the appellant below, seeks review 

of the Court of Appeals decision in State v. Hood, _ Wn. App. _, 382 

P.3d 710 (2016), following denial of his motion for reconsideration on 

October 27,2016. 

B. ISSUES PRESENTED FOR REVIEW 

1. WPIC 4.01 1 requires jurors to articulate a reason for having 

reasonable doubt. Does this articulation requirement undermine the 

presumption of innocence and shift the burden of proof to the accused? 

2. Hood's first degree burglary and felony violation of a no-

contact order convictions involved the same victim, same time and place, and 

same intent. Did the trial court err by concluding, without any analysis, that 

burglary and felony violation of a no-contact had different intents and did the 

Court of Appeals err by basing its decision on what the trial court could have 

found? 

3. First degree burglary qualifies as both a "violent offense" 

under RCW 9.94A.030(55)(a)(i) and a "crime against persons" under RCW 

9.94A.411(2). The community custody statute, RCW 9.94A.701, does not 

specify which community custody term to impose when an offense qualifies 

1 11 WASl-J. PRACTICE: WASH. PATTERN JURY INSTRUCTIONS: CRIMINAL 4.01, at 
85 (3d ed. 2008). 
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as both violent and against persons. Is RCW 9.94A.701 therefore ambiguous 

and must the lesser community custody term be imposed under the rule of 

lenity? 

C. STATEMENTOFTHECASE 

The State charged Hood with first degree burglary, stalking, and 

felony violation of a no-contact order (FVNCO). CP 14-16. All three counts 

contained domestic violence allegations and, with respect to the burglary and 

FVNCO charges, the State also allege the offenses were part of an ongoing 

pattern of abuse under RCW 9.94A.535(3)(h)(i). CP 14-15. 

The charges arose out of Hood's alleged conduct toward his ex-wife, 

L.D. Hood's and L.D.'s divorce became final in November 2014. RP 230. 

Hood still had a copy of the keys to L.D.'s condo, however, and L.D. had 

found Hood in her apartment a couple times. RP 231-32. L.D. changed the 

locks to her front door but Hood apparently maintained access to the building. 

RP 234. 

L.D. and others described separate occasions where someone tried to 

pry open L.D.'s door, glued the door shut, and spray painted the door. RP 

162-64, 182-84, 237-42, 307-10, 316. L.D. obtained a no-contact order 

against Hood and also testified Hood had violated the no-contact order by 

showing up to her workplace and following her car when she got off work. 

RP 242-46,248-49. 
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According to L.D., in the early morning hours ofNovember 21,2014, 

L.D. saw shadows outside her condo and opened the door to find Hood 

outside. RP 251. She testified Hood pushed her to the ground; she screamed 

for help but Hood put his hand over her mouth. RP 251-53. L.D. also stated 

Hood put a gun to her head, hit her two or three times with the gun, and then 

left. RP 253-55. L.D. called police. RP 255. 

The trial court gave the pattern instruction on reasonable doubt, which 

read, in part, "A reasonable doubt is one for which a reason exists." CP 65; 

RP 425. 

The jury found Hood guilty of first degree burglary, stalking, and 

FVNCO. CP 56-58. The jury also, following the second phase of trial, 

determined the first degree burglary and the FVNCO were part of an ongoing 

pattern of psychological, physical, or sexual abuse manifested by multiple 

incidents over a prolonged period oftime. CP 91-92. 

At sentencing, Hood asserted the first degree burglary and FVNCO 

constituted the same criminal conduct. RP 555-56. The trial court, without 

analysis, stated, "Those two offenses have different criminal intent," and did 

not consider the defense argument further. RP 555. 

Based on the State's recommendation, the court imposed an 

exceptional sentence for the burglary of 156 months. CP 114; RP 562. The 

court imposed a concurrent 60-month sentence for the FVNCO and a 
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suspended 34-day sentence for stalking. CP 114, 122; RP 562. The court also 

imposed an 18-month community custody term for the commission of a 

violent offense. CP 115; RP 562. 

Hood appealed. CP 132. Among other things, he challenged the 

articulation requirement in Washington's pattern instruction on reasonable 

doubt, argued the first degree burglary and FVNCO constituted the same 

criminal conduct under RCW 9.94A.589(1)(a), and also contended RCW 

9.94A.701 was ambiguous as to the community custody term for first degree 

burglary given that first degree burglary is both a violent offense and a crime 

against persons under RCW 9.94A.030(55)(a)(i) and RCW 9.94A.411(2), 

respectively. Br. of Appellant at 6-27,29-36. 

In a published opinion, the Court of Appeals determined Hood's 

challenge to the reasonable doubt instruction was not preserved for appellate 

review. Hood, 382 P.3d at 714. The Court of Appeals also rejected Hood's 

same criminal conduct argument, reasoning that the trial court "could have 

reasonably taken a different view of the evidence." Id. The Court of Appeals 

also determined Hood's reading of the community custody statutes was not 

reasonable, stating, "The only reasonable reading of RCW 9.94A.701 is that 

it requires a term of 18 months of community custody for a violent offense 

that is not considered a serious violent offense, even if it is also a crime against 

persons." Hood, 382 P.3d at 716. 
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D. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

1. WPIC 4.01 DISTORTS THE REASONABLE DOUBT 
STANDARD, UNDERMINES THE PRESUMPTION OF 
INNOCENCE, AND SIDFTS THE BURDEN OF PROOF 
TO THE ACCUSED 

The pattern jury instruction requires the jury or the defense articulate 

"a reason" for having reasonable doubt. This articulation requirement distorts 

the reasonable doubt standard, undermines the presumption of innocence, and 

shifts the burden of proof to the accused. Because it presents a significant 

constitutional question that has not been directly addressed by this court, and 

because it implicates jury instructions given in every criminal trial in 

Washington, this court should grant review under RAP 13.4(b)(3) and (4). 

Jury instructions must be manifestly clear and not misleading to the 

ordinary mind. State v. Dang, 73 Wn.2d 533, 537,439 P.2d 403 (1968). The 

error in WPIC 4.01 is readily apparent to the ordinary mind: having a 

"reasonable doubt" is not, as a matter of plain English, the same as having "a 

reason" to doubt. WPIC 4.01 's use of the words "a reason" clearly indicates 

that reasonable doubt must be capable of explanation or justification. 

Prosecutors have several times argued that juries must be able to 

articulate a reason for reasonable doubt, demonstrating that the reasonable 

doubt standard is not manifestly clear to legally trained professionals, let alone 

jurors. E.g., State v. Emery, 174 Wn.2d 741, 760, 278 P.3d 653 (2012); State 
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v. Walker, 164 Wn. App. 724, 731, 265 P.3d 191 (2011); State v. Johnson, 

158 Wn. App. 677,682,243 P.3d 936 (2010); State v. Venegas, 155 Wn. App. 

507, 523-24 & n.l6, 228 P.3d 813 (2010); State v. Anderson, 153 Wn. App. 

417, 431, 220 P.3d 1273 (2009). Indeed, the prosecutors in Johnson and 

Anderson recited WPIC 4.01 's text before making their improper fill-in-the

blank arguments. Johnson, 158 Wn. App. at 682; Anderson, 153 Wn. App. at 

424. It makes no sense to condemn articulation arguments from prosecutors 

but continue giving the very jury instruction that gave rise to these improper 

arguments. Because the Court of Appeals decision conflicts with these cases 

and cases requiring jury instructions to be manifestly clear, review is 

appropriate under RAP 13.4(b)(l) and (2). 

Review is also appropriate because this court's own precedent is in 

serious disarray. In State v. Kalebaugh, 183 Wn.2d 578, 585, 355 P.3d 253 

(20 15), this court determined that the instruction "a doubt for which a reason 

can be given" was error, but that WPIC 4.01 's "a doubt for which a reason 

exists" was not. This holding directly conflicts with this court's precedent that 

equated "for which a reason can be given" and "for which a reason exists." 

In State v. Harras, 25 Wash. 416, 421, 65 P. 774 (1901), this court 

found no error in the instruction, "It should be a doubt for which a good reason 

exists." This court maintained the "great weight of authority" supported this 

instruction, citing the note to Burt v. State, 16 So. 342, 48 Am. St. Rep. 574 
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(Miss. 1894). This note, which is attached as Appendix B, cites cases using 

or approving instructions that define reasonable doubt as a doubt for which a 

reason can be given.2 

In State v. Harsted, 66 Wash. 158, 162, 119 P. 24 (1911), the defendant 

objected to the instruction, "The expression 'reasonable doubt' means in law 

just what the words imply-a doubt founded upon some good reason." This 

court opined, "As a pure question oflogic, there can be no difference between 

a doubt for which a reason can be given, and one for which a good reason can 

be given." Id. at 162-63. This court relied on out-of-state cases, including 

Butler v. State, 102 Wis. 364, 78 N.W. 590, 591-92 (1899), which stated, "A 

doubt cannot be reasonable unless a reason therefor exists, and, if such reason 

exists, it can be given." This court was "impressed" with this view and 

therefore felt "constrained" to uphold the instruction. Harsted, 66 Wash. at 

165. 

2 See, e.g., State v. Jefferson, 43 La. Ann. 995, 998-99, 10 So. 119 (La. 1891) ("A 
reasonable doubt . . . is not a mere possible doubt; it should be an actual or 
substantial doubt as a reasonable man would seriously entertain. It is a serious 
sensible doubt, such as you could give a good reason for."); Vann v. State, 9 S. E. 
945, 947-48 (Ga. 1 889) ("But the doubt must be a reasonable doubt, not a conjured
up doubt,-such a doubt as you might conjure up to acquit a friend, but one that 
you could give a reason for."); State v. Morey, 25 Or. 241, 256, 36 P. 573 (1894) 
("A reasonable doubt is a doubt which has some reason for its basis. It does not 
mean a doubt from mere caprice, or groundless conjecture. A reasonable doubt is 
such a doubt as a juror can give a reason for."). 
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More recently, in State v. Weiss, this court determined the instruction, 

"A reasonable doubt is a doubt for a which a sensible reason can be given," 

was "a correct statementoflaw." 73 Wn.2d 372,378-79,438 P.2d 610 (1968) 

(emphasis added). Although ultimately disapproving the instruction because 

it was too abbreviated, this court concluded "the trial court did not err in 

submitting the instruction given." Id. at 3 79. 

Harras and Harsted viewed "a doubt for which a good reason exists" 

as equivalent to requiring that a reason must be given for the doubt. In Weiss, 

this court determined that an instruction stating that a reasonable doubt was 

one for which a "sensible reason can be given," was a correct statement of the 

law. These decisions cannot be squared with Kalebaugh and Emery, both of 

which strongly rejected the concept that jurors must be able to articulate a 

reason for having reasonable doubt. Kalebaugb, 183 Wn.2d at 585; Emery, 

174 Wn.2d at 760. 
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It is time for a Washington court to seriously confront the problematic 

articulation language in WPIC 4.01.3 There is no meaningful difference 

between WPIC 4.01 's doubt "for which a reason exists" and a doubt "for 

which a reason can be given." Both require articulation, and articulation of 

reasonable doubt undermines the presumption of innocence and shifts the 

burden of proof to the accused. Because this court's and the Court of Appeals' 

decisions are in disarray on the significant constitutional issue of properly 

defining reasonable doubt in every criminal jury trial, Hood's arguments merit 

review under all four ofthe RAP 13.4(b) criteria 

2. THE TRIAL COURT FAILED TO ENGAGE IN ANY 
SAME CRIMINAL CONDUCT ANALYSIS AND THE 
COURT OF APPEALS ACQUIESCED IN THIS F AlLURE 
BASED ON WHAT THE TRIAL COURT COULD HAVE 
DONE 

The sentencing range for a person who is sentenced for two or more 

current offenses "shall be determined by using all other current and prior 

3 The Court of Appeals determined Hood failed to preserve this issue for appellate 
review without addressing Hood's claim that failure to adequately instruct the jury 
on reasonable doubt is structural error under Sullivan v. Louisian~ 508 U.S. 275, 
279-80, 113 S. Ct. 2078, 125 L. Ed. 2d 182 (1993). Hood, 382 P.3d at 714; Br. of 
Appellant at 23. Contrary to the Court of Appeals decision, this court has held that 
structural errors qualify as manifest constitutional errors for RAP 2.5(a)(3) 
purposes. State v. Paumier, 176 Wn.2d 29, 36-37, 288 P.3d 1126 (2012). In 
addition, the same division of the Court of Appeals has concluded that a challenge 
to WPIC 4.01 does constitute manifest constitutional error. State v. Paris, noted at 
195 Wn. App. 1033, 2016 WL 4187765, at *1 (2016). The conflicts between the 
Court of Appeals decision in this case and other appellate decisions warrant review 
under RAP 13.4(b)(l) and (2). 
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convictions as if they were prior convictions for the purpose of the offender 

score" unless the crimes involve the "same criminal conduct." RCW 

9.94A.589(1)(a). "Same criminal conduct" means crimes that involve the 

same intent, were committed at the same time and place, and involved the 

same victim. Id. 

At sentencing, the State asserted Hood's offender score for the first 

degree burglary was 8, which included two points for the other current 

FVNCO. CP 165. Based on the other current first degree burglary, the State 

argued Hood's offender score with respect to the FVNCO was 7. CP 166. 

However, because the burglary and FVNCO comprised the same criminal 

conduct, Hood's offender score for each should have been 6 and 5, 

respectively. 

Th.e burglary and FVNCO occurred at the same time and place against 

the same person-November 21, 2014 against L.D. CP 6-7 (certification for 

determination of probable cause stating Hood "stepped into the doorway and 

pushed [L.D.] back into the apartment causing her to fall to the floor" and 

proceeded to assault L.D. with a firearm); RP 251, 253-54 (L.D. testifying she 

saw shadow outside, opened front door, Hood then pushed her, she fell down, 

and Hood assaulted her). Thus, there was evidence before the trial court to 

conclude that the burglary (pushing the door open and entering L.D.'s 

condominium to assault her) and the FVNCO (pushing the door open and 

-10-



entering L.D. 's condominium to assault her) occurred at the same time, same 

place, against the same victim, and to further the same assault. 

When defense counsel began to make the same criminal conduct 

argument, the trial court stated, "Those two offenses have different criminal 

intent," and rejected the defense argument without further analysis. RP 555. 

This was incorrect given that the standard "is the extent to which the criminal 

intent, objectively viewed, changed from one crime to the next." State v. Vike, 

125 Wn.2d 407, 411, 885 P.2d 824 (1994). The appropriate analysis "takes 

into consideration how intimately related the crimes committed are" and 

whether one crime furthered the other. State v. Burns, 114 Wn.2d 314, 318, 

788 P.2d 531 (1990). 

Under the facts, the burglary and the felony violation of a no-contact 

order involved the same objective-Hood intended to assault L.D. He pushed 

open L.D. 's front door, pushed her to the floor, and assault her. His objective 

for both crimes were the same: he intended to enter her condo and assault her. 

These offenses should have been treated as a single offense at sentencing. 

Because the trial court failed to engage in the appropriate objective intent 

analysis under this court's precedent-indeed, the trial court refused to 

exercise its discretion-review is appropriate under RAP 13.4(b)(1). 

The Court of Appeals disagreed with Hood based not on what the trial 

court did but what it could have done. Hood, 382 P.3d at 714-15. The Court 
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of Appeals determined that the "sentencing court could have reasonably taken 

a different view of the evidence" and that ''the trial court could have 

reasonably found that Hood did not necessarily intend an assault when he 

approached the condo." Id. at 714. The problem with this reasoning is that 

the issue is not what the trial court could have done; the issue is that the trial 

court did not do what it should have done, which is perform the same criminal 

conduct analysis required to reach a meaningful decision. 

The trial court just as easily could have concluded that Hood's 

objective intent was the same when he committed the burglary and the 

FVNCO. This is so for two reasons. 

First, burglary is the unlawful entering or remaining in a building with 

an intent to commit a crime against persons or property therein. Thus, Hood's 

intent to commit FVNCO could have been coextensive with his intent to 

commit the burglary. Burglary is unique because it adopts the intent to 

commit some other crime: when there are two crimes committed and one is 

burglary, the burglary and the other crime should almost always constitute the 

same criminal conduct. This is precisely why the legislature has enacted the 

burglary anti-merger statute, RCW 9A.52.050. 

Second, Hood's assault was what elevated the burglary to a first 

degree offense and was also one of the means to elevate the no-contact order 

violation to a felony offense. CP 70, 83. Had the trial court conducted any 
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actual analysis on the same criminal conduct issue, it could have concluded 

that Hood's intent to assault L.D. was what objectively drove him to commit 

the burglary and FVNCO. 

Because the trial court failed to apply any legal standard, it abused its 

discretion given that a "trial court abuses its discretion when it fails to exercise 

its discretion." State v. Stearman, 187 Wn. App. 257, 265, 348 P.3d 394 

(2015). Trial courts must actually exercise their discretion on questions of 

same criminal conduct and the trial court's statement here, "Those two 

offenses have different criminal intent," is a misapplication of the law and 

therefore an abuse of discretion. Cf. State v. Graciano, 176 Wn.2d 531, 536-

37, 295 P.3d 219 (2013). The Court of Appeals decision-based not on the 

trial court's exercise of discretion but on how the trial court could have 

exercised its discretion had it performed its duty-conflicts with these 

principles. This court should grant review under RAP 13.4(b)(l) and (2). 

3. THE COURT OF APPEALS DECISION REWRITES TilE 
COMMUNITY CUSTODY STATUTES IN A MANNER 
THAT TRANGRESSES ON LEGISLATIVE POWER AND 
CONFLICTS WITH THE PRECEDENT OF THIS COURT 

First degree burglary is statutorily defined as both a violent offense 

and a crime against a person. RCW 9.94A.030(55)(a)(i) ("'Violent offense'" 

includes "[a]ny felony defined under any law as a class A felony"); RCW 

9A.52.020(2) ("Burglary in the first degree is a class A felony."); RCW 
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9.94A.411(2) ("1st Degree Burglary" categorized among "CRIMES 

AGAINST PERSONS"). These two types of offense carry different 

community custody terms under RCW 9.94A.701(2) and (3). Because the 

statutes conflict and cannot be reconciled, they are ambiguous and the rule of 

lenity requires them to be interpreted in Hood's favor. Hood's community 

custody term should be 12 months, not 18 months. 

The trial court imposed 18 months of community custody because first 

degree burglary is a class A felony and class A felonies qualify as violent 

offenses under RCW 9.94A.030(55)(a)(i). CP 115. This community custody 

term is consistent with RCW 9.94A.701(2), which provides a "court shall ... 

sentence an offender to community custody for [18] months when the court 

sentences the person to the custody of the department for a violent offense that 

is not considered a serious violent offense.'"' 

However, RCW 9.94A.411(2) also specifies that first degree burglary 

is a crime against persons. RCW 9.94A.701(3) requires the trial court to 

"sentence an offender to community custody for one year when the court 

sentences the person to the custody of the department for: (a) Any crime 

against persons under RCW 9.94A.411(2). 

4 First degree burglary is not a serious violent offense under RCW 9.94A.030(46). 
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Thus, first degree burglary is statutorily defined as both a violent 

offense and a crime against a person. Different community custody terms 

apply to these two different classifications of offenses. Because the statute 

does not specify which community custody term applies in these 

circumstances, the statue is ambiguous and must be construed in Hood's favor. 

See State v. Jacobs, 154 Wn.2d 596, 603, 115 P.3d 281 (2005). 

The treatment of "violent offenses" and "crimes against persons" in 

other contexts confirms Hood's interpretation. When an offender is sentenced 

to less than one year of incarceration, the court may impose only "up to one 

year of community custody" for both a violent offense and a crime against 

persons. RCW 9.94A. 702(1 ). But where the sentence is longer than one year, 

as here, the statute does not provide a clear community custody term for an 

offense qualifying as both violent and against a person. 

RCW 9.94A.701(1)(b) requires courts to impose three years of 

community custody for a "serious violent offense." RCW 9.94A.701(2) 

requires courts to impose 18 months of community custody "for a violent 

offense that is not considered a serious violent offense." (Emphasis added.) 

This provision expressly distinguishes between a violent offense and a serious 

violent offense, making it clear which community custody term applies. By 

contrast, RCW 9.94A.701(3)(a) makes no such distinction and has no such 

clarifying language: the trial court must sentence an offender to one year of 
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community custody for "[a]ny cnme against persons under RCW 

9.94A.411(2)." The legislature did not say "any crime against persons that is 

not considered a violent offense," as it did in RCW 9.94A.701(2). 

Indeed, "to express one thing in a statute implies the exclusion of the 

other. Omissions are deemed to be exclusions." In re Det. of Williams, 147 

Wn.2d 476, 491, 55 P.3d 597 (2002) (citations omitted). The legislature 

included clarifying language in RCW 9.94A.701(2) that is omitted in RCW 

9.94A.701(3)(a). Therefore, it is not clear from RCW 9.94A.701(3)(a) that 

the legislature intended first degree burglary to be punished as a violent 

offense rather than as a crime against a person. 

The Court of Appeals rejected this argument, reasoning, "If we 

adopted Hood's interpretation of the statute, RCW 9.94A.701(1)(b) and (2) 

would be rendered largely superfluous because many 'serious violent 

offenses' and 'violent offenses' could only be punished with 12 months of 

community custody instead of the 3 years or 18 month the legislature 

prescribed in subsections (l)(b) and (2)." Hood, 382 P.3d at 715-16. The 

Court of Appeals determined that the "statute sets up a tiered step-down 

sentencing structure depending on the seriousness of the crime," and that this 

tiered structure applies to RCW 9.94A.701(3)(a) even though the legislature 

did not include the same clarifying language it provided in RCW 9.94A.701(2) 

that an 18-month community custody term applies to a "violent offense that is 
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not considered a serious violent offense." Hood, 382 P.3d at 716. According 

to the Court of Appeals, "[t]he clarifying language in subsection (2) is more 

accurately viewed as an expression of the legislature's intent to create a tiered 

step-down sentencing structure" and "[t]o determine the plain meaning of 

subsection (3)(a), it should be interpreted in a way that is consistent with the 

overall statutory scheme." Hood, 382 P.3d at 716. The problem with the 

Court of Appeals' analysis is that it rewrites the statute and thereby 

transgresses on the province of the legislature, which conflicts with 

constitutional principles and with this court's decisions. 

In State v. Delgado, 148 Wn.2d 723, 726-27, 63 P.3d 792 (2003), this 

court addressed inconsistencies between the two-strike and three-strike 

provisions of the Persistent Offender Accountability Act: the two-strike statute 

did not list statutory rape as a predicate strike offense and did not have the 

same comparability clause as the three-strike statute. This court stated, "We 

cannot add words or clauses to an unambiguous statute when the legislature 

has chosen not to include that language." Id. at 727. "[T]he legislature knew 

how to include comparable offenses in the definition of a persistent offender. 

Yet, the legislature neither directly included a comparability clause, nor 

incorporated the definition of a 'most serious offense,' into the definition of 

two-strike persistent offenders directly following the three-strike definition." 
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Id. at 728-29. This court therefore presumed "the absence of such language 

in the two-strike scheme was intentional." Id. at 729. 

The Delgado court identified three types of legislative errors m 

rendering its analysis. ld. at 730-31. "In the first type, a statute contains an 

omission or mistake, but the court is able to guess why the legislature intended 

a literal reading of the statute. The court does not correct this type of perceived 

legislative error." Id. at 730. "In the second type, we will not correct 

perceived errors if an omission or mistake creates some inconsistencies, but 

the statute remains rational on the whole." Id. Courts "will not 'arrogate to 

[them]selves the power to make legislative schemes more perfect, more 

comprehensive, and more consistent."' Id. (quoting State v. Taylor, 97 Wn.2d 

724, 729,649 P.2d 633 (1982)). "The third type of legislative omission, an 

omission making a statute entirely meaningless, is the only type we will 

correct." Delgado, 148 Wn.2d at 731. In this third type of case, "the statute 

is not fi.mctional without judicial correction because it is completely 

ineffective in achieving its purpose." Id. 

This court concluded the omission in the two-strike persistent offender 

statute was of the second type that the court could not correct: 

Here, if inconsistencies exist between the two-strike 
and three-strike provisions, and if they reflect a legislative 
error, they belong to this second type of case. Reading the 
two-strike statute to require only those prior offenses listed 
does not render the act meaningless. Despite potentially 
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inconsistent sentences for those with prior convictions of rape 
of a child and the former offense of statutory rape, the act still 
functions to severely punish most recidivist sex offenders. 

Id. at 731. 

The same is true of Hood's challenge, which likewise falls into the 

second category of legislative omission discussed in Delgado. Although 

crimes that are both violent offenses and crimes against persons might create 

some inconsistencies, the statute remains rational and capable of application. 

Indeed, under Hood's interpretation, the legislative omission of clarifying 

language in RCW 9.94A.701(3)(a) akin to that in RCW 9.94A.701(2) would 

not render the statute entirely meaningless; it would result in him receiving a 

12-month community custody term rather than an 18-month community 

custody term. Cf. Delgado, 148 Wn.2d at 730-31. Because the Court of 

Appeals decision '"arrogated to [itself] the power to make" this legislative 

scheme "more perfect, more comprehensive, and more consistent," id. at 730, 

it conflicts with Delgado and usurps the role of the legislature in writing 

statutes. This merits review under RAP 13 .4(b )(1) and ( 4). 
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E. CONCLUSION 

Because he meets all RAP 13 .4(b) review criteria, Hood asks that this 

petition be granted. 

DATED this ~day ofNovember, 2016. 

Respectfully submitted, 

NIELSEN, BROMAN & KOCH, PLLC 

~ 
KEVIN A MARCH 
WSBA No. 45397 
Office ID No. 91 051 

Attorneys for Petitioner 
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BECKER, J.- The community custody sentencing statute, RCW 

9.94A. 701, is not ambiguous with respect to which crimes have an 18-month 

term of community custody. Finding no error in sentencing and holding that it 

was not manifest constitutional error to use the pattern instruction defining 

reasonable doubt, we affirm. 

FACTS 

According to testimony at trial, appellant Christopher Hood was married to 

LD from 2006 to 2014. As the divorce was being finalized, Hood showed up 

uninvited at LD's apartment and workplace on several occasions. LD obtained a 

protection order. On November 21, 2014, LD was preparing to leave for work 

around 3:45 a.m. When she opened the door, Hood burst in and shoved her 

against the wall. He pulled a gun from his waistband, hit her with the butt of the 
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gun two or three times, and held the gun to her head. Hood left when a dog 

started barking upstairs. LD called the police. 

A jury convicted Hood of three crimes of domestic violence as defined 

under RCW 10.99.020-burglary in the first degree, felony violation of a court 

order, and stalking. The trial court imposed an exceptional sentence based on 

the jury's finding of an aggravating factor. Hood appeals. 

REASONABLE DOUBT INSTRUCTION 

The court gave the standard reasonable doubt instruction, WPIC 4.01. 11 

WASHINGTON PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL 4.01, 

at 27 (3d ed. Supp. 2014-15) (WPIC). The instruction reads in relevant part, "A 

reasonable doubt is one for which a reason exists and may arise from the 

evidence or lack of evidence." Hood did not object. For the first time on appeal, 

he argues that it implicitly-and unconstitutionally-requires jurors to be able to 

articulate reasonable doubt. He claims the instruction undermines the 

presumption of innocence and shifts the burden of proof in the same way as the 

fill-in-the-blank arguments that our Supreme Court disapproved in State v. 

Emery, 174 Wn.2d 741,760,278 P.3d 653 (2012). 

The State first contends that Hood invited any error that may exist in the 

pattern instruction. The basic premise of the invited error doctrine is that a party 

who sets up an error at trial cannot claim that very action as error on appeal and 

receive a new trial. State v. Momah, 167 Wn.2d 140, 153, 217 P.3d 321 (2009), 

cert. denied, 562 U.S. 837 (2010). Thus, a party may not request a particular 

instruction and later complain on appeal that the requested instruction was given. 

2 
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State v. Studd, 137 Wn.2d 533, 546, 973 P.2d 1049 (1999). Invited error 

prevents review of instructional errors even if they are of constitutional 

magnitude. City of Seattle v. Patu, 147 Wn.2d 717, 720, 58 P.3d 273 (2002). 

Hood responds that the State's claim of invited error is not supported by 

the record and that if anything his counsel did is interpreted as invited error, then 

he received ineffective assistance of counsel. 

When the court inquired at the beginning of the trial, the prosecution had 

submitted instructions but the defense had not. 

THE COURT: ... Let's see. It doesn't look like I've gotten 
instructions yet. So I'll be needing those-did you submit them? 

[PROSECUTOR]: Yes, I did. 

THE COURT: ... Do we have any from the defense? 
[DEFENSE COUNSEL}: No, you don't. 
THE COURT: Okay. Whatever you're going to provide, 

please do it by tomorrow. 

A week later, as the defense was about to rest, the court tentatively 

promised to provide counsel with a set of proposed instructions by the next 

morning. The court stated that defense counsel had "stipulated" to the 

instructions proposed by the State. 

THE COURT: Okay. So it sounds like we'll do-we might 
do instructions in the morning. We'll probably do closings in the 
afternoon first thing. 

[PROSECUTOR]: Sounds good. 
THE COURT: All right. One other thing. 
I wanted to put on the record that counsel has stipulated to 

the jury instructions submitted by the prosecution. And I will review 
those and get a proposed packet back to you. I'll try to do that over 
the break so we can get those taken care of maybe tomorrow 
morning. All right? 

You ready? 

(Emphasis added.) 

3 
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The defense rested mid-morning of the next day. The court stated that the 

defense had "joined" in the State's instructions. 

THE COURT: Okay. Well, I tell you what we'll do. I almost 
have the instructions ready. I just want to-you did leave out the 
Assault 1 to convict instruction, at least in the ones that I got, so 
Teresa is preparing that one. Maybe you filed it, I don't know. 

But in any event-and then I think, as I understand it, the 
defense has joined in the submission of the prosecution, so those 
should be ready to go. Why don't I instruct the jury after the 
morning recess, and then we'll recess until-can you be back here 
at 1:00? 

(Emphasis added.) 

After the recess, the court and counsel discussed the instructions. Both 

counsel raised issues with some of the instructions the court was proposing to 

give. The court made certain modifications. The jury was then called in, and the 

court read the instructions. 

The State bases its claim of invited error on the trial court's statements, 

quoted above, that Hood "stipulated to" and "joined in" the jury instructions 

submitted by the State. The premise of the State's argument is that a criminal 

defendant has an obligation under CrR 6.15(a) 1 to propose jury instructions. The 

1 (a) Proposed Instructions. Proposed jury instructions 
shall be served and filed when a case is called for trial by serving 
one copy upon counsel for each party, by filing one copy with the 
clerk, and by delivering the original and one additional copy for 
each party to the trial judge. Additional instructions, which could 
not be reasonably anticipated, shall be served and filed at any time 
before the court has instructed the jury. 

Not less than 10 days before the date oftrial, the court may 
order counsel to serve and file proposed instructions not less than 3 
days before the trial date. 

4 
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State contends that defense counsel efficiently discharged that obligation by 

choosing to join in the State's proposed instructions rather than generating a set 

of proposed instructions for the defense, and as a result, Hood should not now 

be heard to argue that one of the State's proposed instructions is erroneous. 

The State's premise is incorrect. CrR 6.15(a) does not impose an 

obligation to propose jury instructions. If a party wishes to propose instructions, 

CrR 6.15(a) sets forth the timing and procedure to be followed. See State v. 

Sublett, 176 Wn.2d 58, 75-76, 292 P.3d 715 (2012). Since it is the State that 

wishes to secure the conviction, the State ordinarily assumes the burden of 

proposing an appropriate and comprehensive set of instructions. Just as a 

defendant has no duty to bring himself to trial, Barker v. Wingo, 407 U.S. 514, 

527, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972), a defendant has no duty to propose 

the instructions that will enable the State to convict him. 

It is typical for discussions about jury instructions to occur more than once 

during the course of a trial. The initial discussions are often somewhat informal 

and do not need to be held in open court. Sublett, 176 Wn.2d at 75. Often, the 

trial judge will review various drafts, solicit comments, and strive to isolate, 

understand, and reduce the areas of disagreement between the parties before 

producing the final set of instructions that the court proposes to give. Before the 

Each proposed instruction shall be on a separate sheet of 
paper. The original shall not be numbered nor include citations of 
authority. 

Any superior court may adopt special rules permitting certain 
instructions to be requested by number from any published book of 
instructions. 

5 
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final instructions are given to the jury, counsel must be given a formal opportunity 

to object in the absence of the jury. CrR 6.15(c). Any objections to the 

instructions, as well as the grounds for the objections, must be put on the record 

to preserve review. Sublett, 176 Wn.2d at 75-76. All of that occurred in this 

case. Hood did not propose instructions, but he did raise specific objections to 

the court's set of proposed instructions, and his objections led to changes being 

made. 

It is not clear why the trial court made a point of saying that Hood had 

"joined in" or "stipulated to" the State's proposed instructions. There is no record 

of Hood formally stipulating to the correctness of the instructions proposed by the 

State. The court's remarks may have simply been intended to memorialize the 

fact that Hood had not proposed a competing set of instructions. In any event, 

the court's remarks do not provide a basis for holding that Hood specifically 

invited the court to give the reasonable doubt instruction to which he now assigns 

error. 

In detennining whether the invited error doctrine applies, our courts 

consider "whether the defendant affirmatively assented to the error, materially 

contributed to it, or benefited from it." In re Pers. Restraint of Coggin, 182 Wn.2d 

115, 119, 340 P.3d 810 (2014). "The doctrine appears to require affirmative 

actions by the defendant." In re Pers. Restraint of Thompson, 141 Wn.2d 712, 

724, 10 P.3d 380 (2000). It has been applied when a defendant took knowing 

and voluntary actions to set up the error. Thompson, 141 Wn.2d at 723-24. For 

example, in the consolidated appeals examined in Studd, the defendants were 

6 
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claiming self-defense. Those defendants who proposed a particular self-defense 

instruction that was accepted by the court and given to the jury were held to have 

invited the error they claimed on appeal. Studd, 137 Wn.2d at 547. Nothing of 

the sort occurred in this case. Hood did not affirmatively request any particular 

instruction. We conclude appellate review of the reasonable doubt instruction is 

not barred by the doctrine of invited error. 

This is not to say that defense counsel can safely ignore the process of 

developing the instructions in a criminal case. An attorney has an obligation to 

object to instructions which appear to be incorrect or misleading and must also 

propose instructions necessary to support argument of the client's theory of the 

case. Failure to preserve error by objecting in the trial court generally operates 

as a waiver, RAP 2.5(a), and this case is no exception. Hood contends that 

despite his failure to object, he may raise the alleged error under RAP 2.5(a)(3) 

as a manifest error affecting a constitutional right. But the error he alleges was 

not manifest, i.e., it was not an obvious error that the trial court would be 

expected to correct even without an objection. State v. O'Hara, 167 Wn.2d 91, 

99-100, 217 P.3d 756 (2009). Our Supreme Court has instructed trial courts to 

use only the pattern instruction. State v. Bennett, 161 Wn.2d 303, 318, 165 P.3d 

1241 (2007). The trial court was not obligated to anticipate that the use of WPIC 

4.01 would be challenged on appeal as undermining the presumption of 

innocence. 

Although the doctrine of invited error does not bar review, we decline to 

review Hood's challenge to the reasonable doubt instruction because he did not 

7 
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object to it at trial and giving the instruction was not manifest constitutional error. 

COMMENT ON THE EVIDENCE 

On the charges of burglary and felony violation of a court order, the State 

alleged the aggravating circumstance that "the offense was part of an ongoing 

pattern of psychological, physical, or sexual abuse of a victim or multiple victims 

manifested by multiple incidents over a prolonged period of time." RCW 

9.94A.535(3)(h)(i). In the second phase of a bifurcated trial, the jury found the 

allegation proven. 

Using a pattern instruction, the court instructed the jury that "the term 

'prolonged period of time' means more than a few weeks." WPIC 300.17. The 

State concedes that this instruction constituted an improper comment on the 

evidence. State v. Brush, 183 Wn.2d 550, 559, 353 P.3d 213 (2015). But the 

error was harmless. The evidence showed that Hood committed domestic abuse 

in several incidents occurring over a period from 1999 to 2014. Whether that 

was a prolonged period of time was not a contested issue. If the jurors believed 

the evidence of the prior domestic abuse, they could not have failed to find that 

the domestic abuse occurred over a prolonged period of time. Thus, the 

erroneous instruction was not prejudicial. See State v. Levy, 156 Wn.2d 709, 

721-22, 726, 132 P.3d 1076 (2006). There is no reversible error. 

OFFENDER SCORE 

The court sentenced Hood to an exceptional sentence totaling 156 

months. The exceptional sentence was due to the aggravating circumstance of 

an ongoing pattern of abuse. 

8 
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Hood contends that the trial court should have granted his request to 

classify the two convictions as the same criminal conduct. To do so would have 

lowered his offender score and potentially lowered the length of the exceptional 

sentence. 

The defendant bears the burden at trial to show that current offenses 

encompass the same criminal conduct. State v. Graciano, 176 Wn.2d 531, 539· 

40, 295 P.3d 219 (2013). Our review is for abuse of discretion or misapplication 

of the law. Graciano, 176 Wn.2d at 536. 

"Same criminal conduct" means "two or more crimes that require the same 

criminal intent, are committed at the same time and place, and involve the same 

victim." RCW 9.94A.589(1)(a). Hood argues that both crimes required the same 

criminal intent-the intent to assault LD. The sentencing court could have 

reasonably taken a different view of the evidence. Hood violated the no-contact 

order when he approached the condo where LD lived. Having heard testimony 

about past vandalism of the condo, the trial court could have reasonably found 

that Hood did not necessarily intend an assault when he approached the condo. 

The court may have found that he developed the intent to commit an assault 

inside-the conduct that constituted the burglary-only after entering. We 

conclude the trial court did not abuse its discretion in finding that Hood did not 

meet his burden to show that his criminal intent was the same for each crime. 

COMMUNITY CUSTODY TERM 

At Hood's sentencing, the trial court imposed a term of 18 months of 

community custody under RCW 9.94A. 701. Hood did not object to the length of 

9 
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the term at that time. On appeal Hood contends the statute is ambiguous as to 

the length of the community custody term for burglary in the first degree. 

A challenge to a sentence that is contrary to law may be raised for the first 

time on appeal. State v. Anderson, 58 Wn. App. 107, 110,791 P.2d 547 (1990). 

Questions of statutory interpretation are questions of law subject to de novo 

review. State v. Franklin, 172 Wn.2d 831, 835, 263 P.3d 585 (2011). 

The goal of statutory interpretation is to discern and implement the 

legislature's intent. State v. Armendariz, 160 Wn.2d 106, 110, 156 P .3d 201 

(2007). In interpreting a statute, we first look to the statute's plain language. 

Armendariz, 160 Wn.2d at 110. Where the plain language of the statute is 

subject to more than one reasonable interpretation, it is ambiguous. Armendariz, 

160 Wn.2d at 110. To determine the plain meaning of a statute, the court looks 

to the text, the context of the statute in which the provision is found, related 

provisions, and the statutory scheme as a whole. State v. Jones, 172 Wn.2d 

236,242,257 P.3d 616 (2011). 

In relevant part, the statute provides: 

(1) If an offender is sentenced to the custody of the department for 
one of the following crimes, the court shall, in addition to the other 
terms of the sentence, sentence the offender to community 
custody for three years: 

(b) A serious violent offense. 
(2) A court shall, in addition to the other terms of the 

sentence, sentence an offender to community custody for eighteen 
months when the court sentences the person to the custody of the 
department for a violent offense that is not considered a serious 
violent offense. 

10 
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(3) A court shall, in addition to other terms of the sentence, 
sentence an offender to community custody for one year when the 
court sentences the person to the custody of the department for: 

(a) Any crime against persons under RCW 9.94A.411 (2). 

RCW 9.94A.701 (emphasis added). 

Burglary in the first degree is a "violent offense." See RCW 

9.94A.030(55)(i) ("violent offense" means "any felony defined under any law as a 

class A felony"); RCW 9A.52.020(2) ("Burglary in the first degree is a class A 

felony"). Thus, it falls within RCW 9.94A.701(2), which requires a community 

custody term of 18 months for a violent offense. But burglary in the first degree 

is also a "crime against persons" under RCW 9.94A.411 (2). It therefore also falls 

within RCW 9.94A. 701 (3)(a), which requires a community custody term of 12 

months for a crime against persons. Hood contends the legislature created an 

ambiguity by placing the crime of first degree burglary in two different categories 

and that the ambiguity must be resolved by shortening his term of community 

custody to 12 months in accordance with the rule of lenity. 

Burglary in the first degree is not the only crime that falls into more than 

one category. "Serious violent offenses" and "violent offenses" are listed at RCW 

9.94A.030(46) and (55), respectively. Many, if not most, of the crimes on the 

"serious violent offense" and "violent offense" lists are also listed as "crimes 

against persons" under RCW 9.94A.411 (2). 

Statutes must be interpreted and construed so that all language used is 

given effect, with no portion rendered meaningless or superfluous. State v. J.P., 

149 Wn.2d 444,450,69 P.3d 318 (2003). If we adopted Hood's interpretation of 

the statute, RCW 9.94A.701(1)(b) and (2) would be rendered largely superfluous 

11 
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because many "serious violenroffenses" and "violent offenses" could only be 

punished with 12 months of community custody instead of the 3 years or 18 

months the legislature prescribed in subsections (1)(b) and (2). 

The statute sets up a tiered step-down sentencing structure depending on 

the seriousness of the crime: 3 years of community custody is imposed for 

"serious violent offenses"; 18 months for "a violent offense that is not considered 

a serious violent offense"; and 12 months for crimes against persons. RCW 

9.94A.701(1)(b), (2), (3)(a). The statutory scheme as a whole establishes that 

the legislature intended for individuals who commit violent offenses to receive a 

longer term of community custody than individuals who commit nonviolent crimes 

against persons. This is consistent with the legislature's purpose to "ensure that 

the punishment for a criminal offense is proportionate to the seriousness of the 

offense and the offender's criminal history." RCW 9.94A.010(1). 

For crimes that are listed as both serious violent offenses and violent 

offenses, the legislature eliminated the appearance of ambiguity by stating that 

the court shall sentence an offense to 18 months of community custody for a 

"violent offense that is not considered a serious violent offense." RCW 

9.94A.701(2). Hood points out that the legislature did not include this type of 

clarifying language in RCW 9.94A.701 (3)(a) for crimes that are listed both as 

violent offenses and crimes against persons. Therefore, he argues, it is not clear 

that the legislature intended an offense listed as both a violent offense and a 

crime against persons to be punished as a violent offense. 

We disagree. The clarifying language in subsection (2) is more accurately 
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viewed as an expression of the legislature's intent to create a tiered step-down 

sentencing structure, as detailed above. To determine the plain meaning of 

subsection (3)(a), it should be interpreted in a way that is consistent with the 

overall statutory scheme. 

We conclude RCW 9.94A.701 is not ambiguous as to the length of the 

community custody term for burglary in the first degree. The only reasonable 

reading of RCW 9.94A.701 is that it requires a term of 18 months of community 

custody for a violent offense that is not considered a serious violent offense, 

even if it is also a crime against persons. Because the potential ambiguity can 

be reconciled in a way that reflects the legislature's clear intent, we do not apply 

the rule of lenity. Statev. Oakley, 117Wn. App. 730,734,72 P.3d 1114 (2003), 

review denied, 151 Wn.2d 1007 (2004). The trial court correctly applied RCW 

9.94A.701(2} and sentenced Hood to 18 months of community custody for first 

degree burglary. 

APPELLATE COSTS 

In his opening brief, Hood asks us not to impose appellate costs in the 

event that the State prevails on appeal and seeks costs. The State does not 

respond. Under RCW 10.73.160(1), this court has discretion to decline to 

impose appellate costs on appeal. State v. Sinclair, 192 Wn. App. 380, 385, 388, 

367 P.3d 612, review denied, 185 Wn.2d 1034 (2016). In light of Hood's indigent 

status, our presumption under RAP 15.2(f) that he remains indigent "throughout 

the review," and the State's failure to respond, we exercise our discretion not to 

impose appellate costs. 
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Affirmed. 

WE CONCUR: 
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that the defendant Ia iu11ocout as with tho tlieory that bo i1 guilty, you 
must "dept the theory most favorllble to the defoudant, and return a ver
<li~t llndi"ttg him not gn!lty;'' This inttrnc:tlon was held to be erroneOus, u 
it e>:pressae the rule applicable in a olvll case, and not iu a. crhnilial one, 
By such explaMtion th.e ~one6t of a. rell&Onllble douM In oritulnnl cues it 
uo moro than tlte a<lvant11ge "'deCendu.nt hu In r. civil cmse, with reapcct 
to tho preponderance of evidence. 'rhe following Is a full, cleo.r, explicit, 
and aeoura.te instruction l11 11. capital caae ~urning 011 circritristaatla.l evi
dence: "In order to W1lrt11nt you in convlctiug ·Lire derentl'!ttt In tbie case, 
the circumit.-uicea proven utu.t not o11ly bo conaiat&nt w·m, hie guil~ but 
they mas~ be incoaaiate11t with bia iuuocence, o.n1l aucll a.a to exclude every 
reaaonnblo bypotbosia but that of his guilt, for, before you c:1n iaCer bls 
,::uilt from circumstantial evidence, the ex~teace of circmmstilncea tending 
to alro\v hie guil~ mast be irtcompntible &nd incoll.listent with any other 
reaso11able hypotltM tban thot of hi8 gui1~"1 .Lcrn,ulcr ,.., StD.Ic, 9I Tenn. 
267, 285. 

IU:~so:c ro& Doi1BT.-To define ~ raasonable doubt as one that "the jury 
&re able to give a. rc~son for," or to tell thom tha.t it is & doubt for wbioh a 
good rCMOR, uilling irom tho cvidenoo, Or WAnt Of oYidence, CD.Il be g(veo, 
is a. d~liuition which many courts have approved: Va1111 v. SUlk, 83 Ga. 44; 
Hody~ ,.; Strrt.,, 97 Ala. 37; 38 Am.- St. Rep. l45; Uttitcd Statu v. Oatsidg, 
6i Fed. Rep. 698; SlrJt4 v. Jtfmoll, 43 L&. An!l· 9l)5; Peopl~ v, Slu&niXlU, 
62 M!clr. 329, 3a2; IJ'eWt v. Stnte, 96 Ala. 93; United Slaltl v, Buller, 1 
l:!uglte•; 45i; Utllkd StuU11 v. Jonu, 31 Fed. Rep. 716; P.:oplc v. GuirllcJ, 100 
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and rio otbor person, oommiUad the ofl'cnse: 
It Ia, therefore, error to illatruct tlia jury, 

the defendant guilty, a.ltho~tgh they maynot 
e, ancl no other peraoa, committed the alleged 
Oat. 4401 P«Jp/4 ., • 041'7'1/lo, 70 C:.l. 6U. 

.-In II cue where the avidonce as to the de· 
mstnuti~l, .tlle aYldonoe must lead to the con• 
:ly .. to exclucle overy roaaonablo hypothea~ 
n a case of that kiud an inatruoUoa in the•o 
fondan~ !a to ho.ve the be~tefit of any doubt:. 
1bJiohed IIOCCNAril:r lO:ld tho llltlld to the COU• 

•U&h there ia A bare posalb!lity thnt he Jlll\,7 

d him guilty/' H Ia not enough that tho 
mind t<la conclu~ioo, lor it mu1b be l'liuh u 

, Men may foci thAt a couclualon i1 1necetsar• 
uaured, beyond 11. reuon11.ble·duubt, tl111t it is 
v. 81lll4, l'ZS Ind. 189; 26 Au~o St. Rep. 429, 
•vide nco mn•t prodnca "in " oll'oct " a "·rea• 
,f defandnnt'• gailb ia proba'l/ly u clea.r, prao· 
·ordinary juror u If tho court h~d charged 
1oa "the'' ell'aot "of" a. r0a8oauble·a.nd moral 
h a. ohu.rgo ia not error: Log(Ji111 "· Slate, 32 
1 v. Slutt;ftr, 89 Mo. 271, .282, tho jury 'IYCre 
yiug the rule u to rouonablo doubt yon will 
o fao~1 and olrcum•t.~ncos provin can be rc&• 

bwry olhor tha11 that tho deFendant is guilty; 
in a.nother Corm, if all the facts and circum
' be u rilasonably relioncilod with the theory 
nt as with the theory th&t he Ia guiUy, yon 
:n .. orable to the def'!mlan t;.and return a. ver• 
This instruQtion was held to be erroneou•, u. 

lo iu a civil cue, and not In a erimina.l one. 
,fit of a reasonable doubt til criminal ouea !a 
a dafe11d~t. has h1 a. civil eo.so,· with r~apoct 
moe. The following le ·a. full, clear, explicit, 
' capita.! cu01 \uming on oiroumatautial ovl· 
you in convicting the defendant ill tbill cue, 

.at not only bo eonaillteut with hia gull*, bu~ 
h hit innocence, &au aucb a.a to axclndo every 
at of his gnilt, for, before you can infer bia 
ience, ~he ex!.stence of clrcu01ab.ueer tending 
.compntiblo and inconsistent with ~ony otllu 
at of hia guilt": Lan«Uter v. lllau, 91 Tenn. 

:fine & reasonable 'loubt as one. tha.t "the jurr 
or to tell them that it is a. doubt for which a 
evidence, or want of evidence, ea.n be given, 

1rts have ·approved: r'omt v. Sut~~s, 8"& Ga. 44; 
; Am ... St. Rep. 145; U1:ited Statu v. Oauirly, 
fmon, 43· La,, Ann. 905; Propl& v. Stu«ntflll, 
Sltllt, 96 Ala. 931 Unit«l Statu v •. Buller, 1 
Joou, 31 Fed. Rep. 7ll:i; Peopt. v, Quldld, 100 

Oct. 1894.] BuaT tt. STATE. 575 

N. Y. 5031 G'lm~n v. State, 50 Ale. 103. U baa, thorolore, been held proper 
to toll the jary that a. rcaaonnble doubt "I• aucb a doubt u r. reiiBonable 
man would aezioualy entertain. n is a aerion•, aenaible do<tbt, auch as yo11. 
could give good reuon £or"1 Sta" T. Jtjfe,.,on, 43 La. A11n. 005. So, Ult 
la.ngltago, tbat u·muat ba "not a conjured-up doubt-auoh .. doubt ae you 
might conjure up to acq11it a Criend....:bnt ono tha.t you could gin & reuon 
tnr," while unaanAI, ho.s been held not to lie an iocorreet prcuat~tlon of tlte 
daotrlne of re.'\IOnable doubt: I' ann v. flt«Jt, 83 Ga. 44, u; Acd In 814U 
T. Morty, 25 'Or. 241, lt ia field that ;on i1111truotioo that a reaaonable doubt 
il auoh a. doubt as a juror oa11 give a reuon Cor, is not reveraiblo error, when 
alven iu coo.nootton with otbor instruo~oita, by which the court aeelca to ao 
define tho ·tonn &II to enabl~ the jury to diatingni•h a rea101ii.ble doubt from 
110mo vagtte and imRginary one. 'rhe definition, that a reuonalile doubt 
.mcana ouo for which a reason can be given, hu been oritici:ud u erroneous 
an4 mialeading in aome of the cues, bacauae it pub upon the defendant the 
bar.dcn of furniabing to every juror. a. reason why bo Ia not aatislied or hia 
guilt wHb tho aertainb:r required by bur liofora tb~ro cnn be • conv.iction; 
and beaa11ae a poraon orten doubts abo11t a thing for which bo can ~ve no 
reuon, or a.bont which he baa an imperfect knowledco: Sibei'T7/'f· State, JaB 
In.ci.. 0711 Sta/4 v. Bautf', 38 Minn. 438; Ray v. /J.taU, 60 Ala. 104; &lid the 
fault of thu definition is not cured by pre£aoing the ataten1ent with the 
lnltructlon that uby t. ruLuronablo doubt is anoant not 11. captioua or whhn· 
sica! doabt": Norgrm v. &aee, 48 Ohio St, 371. Spear, 1., in tb case Ju• 
citccl, very pertinently a,kl, "What kiud of a rcaton ic me~t.nll Would a 
poor renicin 11nswor, or inu•~ the roaton be a strong onel Who ill to judget 
The definition !a.ils to enlighten, and furthe~ explAnation would aeom to be 
neetlo1l to relieve the test of indctlnitcneu. ·The expreaion it also calcu• 
Ia ted to mislead. To \Vhom Is the rcuon to be given! The. juror himaclfl 
Tho a barge doe.~ not e.-.y ao, and jurors. are not required to nulgc to others 
roa.on• in aupport of their Vflrdict." To leave out the word "eood" before 
"reuou" affeeta lho deftnlticin. materiaUy. Heuoe, to instruct & jury that 
a rcuouabla doubt ie one lor which a rouon, derived from the testimony, 
or wautof cvitlenoo, can be given, ia bad, C.'arr v. Bl.n!Je, .23 Neb, 749; Oouran 
v, St<ztt, 22 Neb. li19; "'every reuo!l, wbebber based on snl!4tantl&l grouuda 
or not, doe• not constitute a reuOII&blo doubt in la'VI Jlny v. Stak, 50 Ala.. 
lOi, lOS. 

"Hxsn-An .um l'AUSII"-"MA.Trexs <•F HtGKXST Iurol\TA!foz," :ao . 
A reasonable doubt ha11 beiin 'defined as one arising lro<n a candid and lm· 
pa.rtiitl lnutlgation of all'the 'vidence, euch aa "'iil the gravertranaaotioaa 
or !Ire wonld came a reaaonable and prudent man to hesitw and pauce 
before acting": Gannon v, Pto'pft, 127 Ill. 1107: 11 Am. s·t. Rep, U7; Dunn 
v. PllOJtle, 109 IU. 635; JfTm:cuer v. People, 134 Ill •. 438; 23 Am. St. Rap. 683; 
.Boulde11 v. StaU, 102 Ala. 78; WcW; '~"• Stal~ 96 Ala. 93; Stale v. GibM, 10 
Mod, 2131 Nllltl' v. People, :19 !II. 467; IJ'illi4 v, Beau, 43 Neb. 102. And 
it hAa been held that it ia cornet to tell the jury that the "evidence Ia auf· 
fioie~t to remove reasonable doubt 'l'rhoa it it snfliaient to convince tho , 
judgmen~ of ordinarily pradenb nieu with •ncb ~orce tba.~ they would ac~ 
upon tho.t convic~iou, without hetit&tion, in. their n'l'l'n most important 
afl'~ira"; Jarr1lt v, Bta.tt, 68 Ind.· 2931 Arnol(l v. SllJJt., 23 Ind.I70; Slau "· 
Ktat·ku, 2G Kiln. 771 or, "'here they W!)Uld feel safe to aq~ npon sncb con• 
victiou "ill mattora of the highest coD cern and importAnce" to thoir- own. 
de&rolt and moat importliDt interest., under airoumatauces reiJ.Uiriog no 
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